Enforcement Authority-Board of Directors and Design Committee
Good things happen in Waipio Gentry that make life more enjoyable (if you’re a pessimist, read “less difficult”) for all of us.  But there’s a flip side to the coin.  From time to time your board of directors finds itself in the uncomfortable position of having to enforce provisions of the governing documents, not an enjoyable experience by any means since enforcement often entails disagreement with friends or neighbors.    

In the recent past the Association has had to act to have homeowners remove building violations.  That’s to be expected when a community like ours has matured and now homeowners are upgrading their properties.  Of two recent enforcement actions, one involved new construction, and the other involved modifications made years ago. In both cases homeowners contested allegations by the Association that improvements they had made did not have Design Committee approval or were otherwise in violation of the Declaration of Covenants, Conditions and Restrictions (DCC&R) or the Design Committee Rules.  Resolution involved legal and other professional fees and many hours of volunteer time on the part of Design Committee members and Association directors.  In the end compliance was enforced.   The only ones who actually came out ahead were the attorneys.
Enforcement can be a disagreeable task, and generally is.  Your board doesn’t undertake enforcement actions lightly, and does everything legally permissible, within the requirements of the governing Documents and the Design Committee Rules, to consider all aspects of a situation.  

Enforcement proceedings are always a learning experience for one or more of the parties involved.  Lessons learned over time include that homeowners cannot unilaterally waive easement provisions of their property deeds, nor can they amend them or grant exceptions to them; that violations of the DCC&R, even though long-standing, aren’t “grandfathered” in (the DCC&R doesn’t provide for time limitations); that the Design Committee won’t knowingly approve improvements that violate either the Governing Documents or property deeds (and even if it does, that doesn’t effect the fact that a violation is still a violation); and that your board takes its job seriously.
One can’t be blamed for asking ones self, why bother?  What’s with this enforcement business, anyway? 

There’s no one specific definition of the word “enforce.”  For instance, Merriam- Webster’s Online Dictionary defines the word “enforce” as “to give force to,” “strengthen.”  In the Cambridge Dictionary of American English it’s “to cause (a law or rule) to be obeyed.”  The Cambridge Dictionary of International English defines it as “to make people obey a law, or to make a particular situation happen or be accepted.”  But why is the Association in the enforcement business?
Our Association is a non-profit corporation chartered under the laws of the State of Hawaii.  The Charter (Article III) states that “. . . the specific and exclusive purposes for which (the corporation) is formed are to provide for the management, maintenance, protection, preservation, architectural control, planned development and mutually compatible use of the property described in Exhibit “A” attached to the Declaration hereinafter described (hereinafter called the “Community Area”) and all additions thereto, and to promote the health, safety and welfare of its members, all in a manner consistent with this Charter, the By- Laws hereinafter mentioned and the Gentry-Waipio Community Area Declaration of Covenants, Conditions and Restrictions . . .”  
Charter Article IV (a) tasks the Association “to enforce by any lawful means any and all covenants, conditions, limitations, restrictions and agreements applicable to the Community Area under and pursuant to the Community Area Restrictions including such or otherwise.”  Charter Article VII provides that “(t)he affairs of the corporation shall be conducted by the Board of Directors and all the powers and authority of the corporation shall be vested in and may be exercised by the Board of Directors except as otherwise provided by law, this Charter of Incorporation, the By-Laws of the corporation or the Industrial Area Restrictions, to and including full power to make and adopt proper rules and regulations for the conduct of the affairs of the corporation.
The authority of the Design Committee is established in the Association’s Declaration of Covenants, Conditions and Restrictions (the DCC&R), Article IV.  Section 4.01(a) reads, 
“There shall be a Design Committee, the function of which shall be to oversee and exercise control over the improvement of property (emphasis added) in the Community Area, all for the purpose of maintaining the standards and plan of development of Gentry-Waipio.”  Succeeding portions of Article IV clearly set out the Design Committee’s “charter.”  It’s quite broad, and includes the right to publish and enforce the Design Committee Rules.  Note the use of the word “shall;” the Declarants didn’t intend it to be an option.  
In short, the Design Committee “. . . oversee(s) and exercise(s) control over the improvement of property in the Community Area . . .” The board of directors conducts the affairs of the Association, which duties include “. . .enforce(ing) by any lawful means any and all covenants, conditions, limitations, restrictions and agreements applicable to the Community Area under and pursuant to the Community Area Restrictions including such or otherwise.”   Put another way, the board of directors conducts the affairs of the Association but the Design Committee oversees improvements to real property in the community.
Specifically addressing the matter of enforcement, the DCC&R, Article VII, Section 7.08 Enforcement; Non-Waiver provides that “(a) Except as otherwise expressly provided herein, the Association shall have the right to enforce any and all of the limitations, restrictions, covenants, conditions, obligations, liens and charges now or hereafter imposed by or pursuant to this Declaration upon the Owner or upon any property within the Community Area; and the cost of enforcement, including court costs and attorneys’ fees, shall be paid by any Owner who violated any such limitation, restriction, covenant or condition or failed to pay or satisfy when due any such lien or charge.”
It’s important that homeowners know and understand the provisions of their property deeds (which specifically incorporate the governing documents -- Charter, By-Laws and DCC&R).  Property deeds also contain “exhibits” that spell out rights and obligations of homeowners toward their neighbors with respect to easements, sideyard easements in particular.  While the original property deeds include the full text of the easement provisions, resale deeds often do not.  Instead, they merely reference the original documents.  The result is that second and subsequent owners are often unaware of their rights and obligations both as property owners and as members of the Association.  The Design Committee Rules are published under the authority of the governing documents and are also legally enforceable.  Your realtor and title companies must provide you the full text of any documents recording encumbrances to your property.  If they don’t or haven’t, insist they do.  It’s a service you’ve paid for! 
The governing documents and Design Committee Rules are both available elsewhere on this web site.  If your computer is MS Word-capable, downloading the MS Word versions lets you use the “Edit>Find” function to quickly search the documents for specific information.

The Association must, and does, enforce the governing documents fairly and without exception, often availing itself of the services of property management and legal professionals.  The wisdom of this philosophy is apparent in the quality of the community, the exceptionally modest community association dues, the very low number of Waipio Gentry properties offered for resale and increased property values over the long term. 
