Easements

So, Your Realtor Never Told You

But Ignorance Is No Excuse

Note:  The following information originally appeared in the summer, 1993 issue of “Ka Leo.”  It’s been edited for currency.  It’s offered for information only; it isn’t meant as legal advice, which should always be sought from a qualified legal professional.

It’s really important that owners understand their rights and responsibilities as they relate to easements, which apply to most single-family residences in Gentry-Waipio.  Real estate agents generally neglect to inform their clients about any easements that might encumber a property, usually because they haven’t bothered to find out themselves.  The law assumes that we know what we’re signing.  By purchasing property that’s encumbered by an easement, an owner (the “grantor”) gives certain rights to another party (the “grantee”), by entering into a legally binding contract with that party, usually their neighbor.  That includes allowing the neighbor to enter “your” sideyard to maintain his or her house.  What you think of as exclusively your property often isn’t.  Read on.
In 1776, Thomas Paine’s revolutionary pamphlet “The Crisis” began with, “These are the times that try men’s souls” (so much for political correctness). While Gentry homeowners aren’t exactly revolutionaries, that quote often applies when they confront the seemingly endless and frustrating pile of rules, regulations and restrictions they must consider, obey, deal with or surmount to improve their property.  Worse yet, despite their best efforts to comply with the Declaration of Covenants, Conditions and Restrictions (DCC&R), the Design Committee Rules and the City and County building and zoning codes, there’s one more big alligator just waiting to bite them in the ‘okole that most don’t even know is in the swamp: the easements that encumber their property.  It can be a real pain (no pun intended). 

Broadly defined, an easement is a right held by an individual or entity to make use of the property of another.  While there are several categories of easements, two types are most frequently part of Gentry-Waipio property deeds.  The most common is the Easement Appurtenant.  It “runs with the land,” that is, it can’t exist apart from or ever be sold, bartered or otherwise separated from the particular parcel of land to which it is attached. In our community, such easements are often described as “perpetual sideyard easements.”

Most original Waipio Gentry property deeds include a detailed “sideyard easement” as an easement appurtenant.  It grants one owner (the “Dominant Estate”) the exclusive right to use the portion of his neighbor’s lot (the “Servient Estate”) between his neighbor’s foundation slab and their common property line extending the length of their adjoining lots, as if it were his or her own, with some restrictions.  It also grants the Servient Estate certain rights with respect to the property described in the easement.  Because Waipio Gentry’s developer centered most homes on minimally sized lots, the sideyard easement provides a wider space on at least one side of the home for landscaping or other permitted use. Most sideyard easements include conditions that insure privacy as well.  There may be exceptions.

The other category of easement most frequently encountered allows access over, under or across private property for installation and maintenance of utilities, including sewers.  These are called Easements in Gross, and don’t necessarily run with the land.  They can be ended by decision such as mutual agreement, or expire automatically when certain conditions are met.  Utility easements and the old cane haul road easements across some lots are examples of easements in gross.

About now you’re asking yourself, so why the real estate lesson?  The simple answer is that many owners think their property goes all the way to their neighbor’s wall, and that’s often not the case; and before conducting activities on the easement like beginning improvements to property, owners must make sure that they’re complying with applicable provisions of any easements in their property deed.  That means owners must know what the easements say.  Most don’t, and that can lead to problems.

The original deeds issued by Gentry-Waipio’s developers include attachments called “exhibits” which describe applicable easements in detail.  In the case of sideyard easements, the original exhibits designate the dominant and servient estates by lot number; they specify the rights and responsibilities of each; and they describe what activities and architectural and landscaping features are and are not permissible, both on the easement itself and on the structures (house, fences) on the servient estate that abut the easement.  Thus, neighbors are clearly advised of their rights and responsibilities toward one another. For example, the Dominant Estate has its use rights and conditions clearly stated, and the Servient Estate is assured the right to enter upon the sideyard easement “at reasonable times and under reasonable circumstances” for the purpose of maintaining his or her property.  (It doesn’t specify what’s “reasonable,” presumably because it assumes the neighbors are on good terms; admittedly that’s not always be a safe assumption).

When the property is re-sold, however, the easement details from the original property deeds are often not written word for word into the resale deeds, and that can cause big problems for Gentry resale homebuyers.  Instead of the details, the resale deed might include a new exhibit which simply refers to the “conditions and restrictions” of the previous deed or easement, without repeating what those conditions and restrictions are; or simply refer to the original deeds and exhibits by file number, map number, Land Court order number and filing date, without repeating the specific provisions of the easement verbatim.  Of course the new property owners can always go to the Land Court and/or Bureau of Conveyances to obtain copies of the easement documents.  But let’s be fair, isn’t that what they’re paying their real estate agents to do?  After all, don’t consumer protection laws require full disclosure?

Amazing as it might seem, in most cases the new owners take possession of their property and blindly accept the legal responsibility to comply with all the provisions of the property deed, including the easements, but haven’t a clue what those provisions, or their related rights or responsibilities, are.  They’re sticking their necks out a mile; under the law they’re presumed to have read and understood the provisions of the deed they signed.  And only the most dedicated real estate agents will normally make the extra effort to insure the new property owner is fully aware of all the details of the transaction.  Caveat Emptor, Let the Buyer Beware.  Ignorance is no excuse.

Let’s consider an example (based on an actual case).  An owner submits a design request to install a bathroom window on the side of his house abutting a sideyard easement.  He’s the Servient Estate; it’s his house, but the sideyard easement in their respective property deeds grants his neighbor, the Dominant Estate, exclusive use of the land between their two homes.

The owner submits a design request to the Association.  It’s approved by the Design Committee (which only considers aesthetics and compliance with the DCC&R; it’s not expected to research legal provisions of property deeds; that’s the owner’s responsibility).

The base of the window is at least six feet above grade, so it satisfies the City and County Building Code requirements for windows opening on a sideyard easement, and a building permit is granted.  (The folks downtown at Planning and Permitting don’t know what’s in the property deed, or in the DCC&R, and don’t care; it’s not their kuliana).

The owner installs the window, and is consequently sued by his neighbor for violating the property deed because the sideyard easement specifically provides that “ . . . the owner of the Servient Estate shall not construct . . . install or otherwise cause to be made any . . . window . . .in any wall . . .on the Servient Estate which abuts or adjoins the Sideyard Easement.” 

To avoid litigation the owner will have to remove the window, since it constitutes an encroachment on the dominant estate and violates both property deeds.  Neither Design Committee or City and County approval would take precedence over the more restrictive easement provisions in the property deed, which the owner signed and is legally presumed to have understood and agreed to, whether or not the text actually repeated the specific wording found in the original property deed.  

Another frequently occurring example involves landscaping and drainage off the sideyard easement.

The conditions for altering drainage patterns are set in the DCC&R, Section 4.02(f).  The DCC&R are specifically made part of every Gentry-Waipio property deed, and the property is made subject to the DCC&R (we can run, but we can’t hide).

Here’s where things get interesting.  Exhibit “A” to the original deed gives the Dominant Estate (which doesn’t own but does control the property encumbered by the easement), among other things, the right to landscape the easement, which could alter drainage patterns.  The new landscaping stops water from the (Servient Estate) neighbor’s roof from draining across the easement, damaging the neighbor’s house.  Even though in all likelihood Design Committee or Planning and Permitting approval wouldn’t even have been required, since the landscaping wasn’t “visible from neighboring property or streets” (see the DCC&R, Section 4.02) unless trees were being planted or removed (see the DCC&R, Section 4.02(d)(7)), altering drainage patterns so as to damage the neighbor’s property would have violated the Servient Estate’s rights under the provisions of the Sideyard Easement.  The owner of the Dominant Estate must comply with both the DCC&R and the easement restrictions in his property deed.

The lesson is clear: know and understand all the provisions of your deed including the easements.  If you’re an original owner, bless your heart, but review your deed.  If you’re not an original owner, bless your heart too, but if your resale deed doesn’t include the full text of all the easements that encumber your property, contact your real estate agent or title company and make them get it for you. That’s what you paid them good money to do.  The information can also be obtained from the Land Court or Bureau of Conveyances (bring along a copy of your deed for reference).  You might never need it, but having it might let you sleep better at night. And the next time this article appears, you can wait for the movie.
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